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BRIEF OF APPELLEE. 


Statement. 


The statement of the case in appellant’s brief is sub- 
stantially correct with the exceptions as hereinafter sef 
forth. 

1. There are no “other creditors’ seeking lens ex- 
cept laborers upon and about the mining property mm con- 
troversy. 

2. Referring to the last paragraph on Page 5 and con- 
tinuing on page 6 of appellant’s brief, appellee contends 
that the notices of nonliability deseribed, were not pre- 
pared in accordance with law then in foree and_ that 
the same were not. signed, as stated in said brief. and 


contend that the eround referred to in said notices des- 
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cribed the same as “said PLACER mining claim” and 
could not relate to the quartz mining claim in contro- 
versy herein. (Tr. pp. 248, 249, 250, and 260 to 268, 
both inclusive. ) 

3. Referring to the first paragraph beginning on page 
6 of said brief, appellee contends that the extension of the 
written lease, by resolution of the board of directors of 
the lessor corporation, was not a rerbal extension, but was 
an extension in writing and attached to the original writ- 
ten lease and might thereafter have been dulv recorded. 
(Tr. 236, 237.) Appellee further contends that. the par- 
ticular lease under which defendant Spalding was oper- 
ating said mine, always was in doubt so far as the la- 
borers could ascertain, and was probably m doubt at the 
time of the court’s decision, (Tr. pp. 236 to 246, both 
inclusive. ) 

4. Referring to the bottom of page 7 and top of page 
S of said brief, appellee contends that the allowance made 
by the court below for the use of a team belonging to 
Win. Ahimark was allowed in connection with his labor 
in hanling wood and supplies for said mine. (Tr. pp. 
187 to 191, both inclusive. ) 

Appellee contends that under the lien law set forth in 


Chapter 79, Session Laws of 1913, it was immaterial 


whether the labor, for which liens were sought, consisted 
of prospecting or development work or actual mining, as 
heretofore distinguished by this court under a former 
statute, and contends further that by the terms of the 


lease and the verbal extension thereof, under which = ap- 
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pellants claim such Jabor was performed, such dis- 
tinction was eliminated, as both the lessor and lessee 
thereof recite therein that the object of such lease is “for 
the purpose of prospecting and developing the same”, 
rcierine to said property leased). (Tr. p. 22.) iad 
said lease further provides that, for and in consideration 
of the services rendered by the lessees in opening antl de- 
veloping said property, said lessees shall retain all of the 
eold and other precious metals and minerals extracted 
from the portion of said claim therein leased, and not to 
pay to lessor any part or portion thereof. (Tr. p. 253.) 
Citation From Compiled Laws ef Alaska. 

Appellants, in setting forth Sec. 694, Comp. Laws of 
Alaska, omitted in line 4, page 27, of their brief, the fol- 
lowing: “shall be held to have heen constructed at the 
instance of such owner or person having or claiming any 
interest therein.” 


Sec. 697. No lien provided for in this code shall bind 
any building, structure, or other improvement for a long- 


er period than six months after the same shall have 
been filed, unless snit be bronght before the proper court 
Within that time to enforce the same, or. if a credit be 
given, then six months after the expiration of such credit; 


but no lien shall he continued in foree for a longer time 
than one vear from the time the work is completed by any 


agreement to give credit. 

See. 699. Actions to enforee the liens created by this 
eode shall be brought before the district court, and the 
pleadings, process, practice, and other proceedings shall 


be the same as in other cases. * * * * 
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In all actions under this chapter the district court, 
upon entering judgment for the plaintiff, allow as a part 
of the costs all moneys paid for the filing and recording 
of the lien, and also a reasonable amount as attorney’s 
BERD 

In all actions to enforce any lien created by this chapter 
all persons personally Hable and all Hen holders whose 
claims have ben filed for record under the provisions of 
section stx hundred and ninety-five shall, and all other 
persons interested in the matter im controversy or in the 
property sought to be charged with the Hen may, be made 
parties; but such as are not made parties shall not be 
bound by such proceedings. The proceedings upon the 
foreclosure of the liens created by this code shall be, as 
nearly as possible, made to conform to the proceedings of 
a foreclosure of a mortgage Hen upon real property. 

Argument. 

The most important question raised by appellant’s as- 
signinents of error goes to the validity of the act of the 
Alaska Legislature on the subject of liens. Chap. 79, 
pec 1 ia. 

We concede that in the construction of a statue, courts 
are led to put such interpretation upon the act of a legis- 
lature as will avoid conflict with the constitutional or 
restricted power of the Jegislature; but contend that the 


courts will give full force and effect to the meaning and 
intent of the legislature, when it can be done without an 
extravagant, restrained and fantastic construction; and 


also that the Jawmaking body is always presnmed to have 
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acted within the scope of its powers. The generality of 
a title is no objection and it is within the province of the 
legislature to determine for itself, how broad and compre- 
hensive shall be the object of a statute and how much 
particularity shall be implied in the title of the act. 
Coolev Const. Lim. p. 174. 
Marsten et al vs. Humes, Judge, et al, 28 Pac. 
( Wash.) 520. 

Statutes relating to the same subject matter must be 
construed in pari materia. This mav include the earlier 
statutes and such as have expired or been repealed as 
well. 

See. 34 and 48, Endlich on the Interpretation of 
Statutes ; 

Northern Commercial Co. vs. United States, 217 Fed. 
35. (90h cireiit, } 

We, therefore. submit that it is disclosed. by the briefs 
herein, that for a number of vears prior to the act in 
question, a lien law for laborers on mines, ete., existed, 
and by the interpretation of such statute by this court im 

Casecaden vs. Wimbish, 161 Fed. 241; followed bv 
Pioneer Mining Co. vs. Delamotte, 185 Fed. 152; 
Andrews vs. Ladd, 188 Fed. 318; 
Noble vs. Gustafson, 204 Fed. 69, 
a laborer was denied a lien for labor performed in actual 
mining, as distinenished from prospecting and develop- 
ment work. That this interpretation led to the passage 
of the act of the lecislature in question. That the leats- 


lature undertook to change this law and enlarge the pro- 
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tection to laborers, by eliminating this distinction he- 
tween mining and development, and in so dog passed the 
act entitled: “An act to Create, establish and provide 
for Hens on mines in favor of laborers and material men, 
and repealing all acts and parts of acts in conflict there- 
with.” 

Plaintiff below, at the trial of said cause, contended 
that this act did not tepeal or take the place of the form- 
er legislation upon the subject, excepting where the same 
conflicts with parts thereof. And this is the reason why 
the Alaska Legislature omitted the time within which a 
lien should be filed, becanse thirty davs are provided in 
the old act, and this is the reason why the allowance for 
drawing the lien, filing the same, and for attorney's fees 
to plaintiff in the foreclosure of such liens, were omitted, 
as well as the proceeding to enforce and foreclose such 
liens. The trial court did not in all respects adopt this 
view, and white it held the act valid. vet treated thegamic 
as an independent act, and it necessarily followed that, 
plaintiff's allowance for costs of drawing the lien, filing 
the same, and for attorney's fees, were disallowed, and 
no appeal therefrom was taken. After this decision, and 
probably by reason thereof, the Legislature, in 1915, pass- 
ed another lien law entitled: “An Act to provide for the 
liens-of laborers and miners working on, in and about 
Inines and mining property, repealing the act of the legis- 
lature of the Territory of Alaska, entitled “An Aei1G 
create, establish and provide for lens in favor of lahorers 
and material men, and repealing all acts in conflict there- 


with’, approved April 30, 1913, and declaring an emer- 


Sen cr.” 
ee dae). 2 escss Ta. 11S. 
Appellants’ brief, p. 77. 

By this act a len is given for inininge as well as for 
development work, and is also given upon the machinery, 
stamp mills, ete., following gencrally the att of 1913, 
and providing for attornews fees, costs, ete. 

It follows. therefore, that the questions raised are of 
no general or public importance, as contended by appel- 
Jants and they affect only the parties hereto. We ecan- 
not, therefore, consistently join appellants in asking this 
eourt “for future euidance in interpreting and = adimin- 
istering the existing laws and acts that the Legislature 
of Alaska may hereafter enact.” (pp. 29, 30, 76 and T7, 
Appellants” brief.) 

Appellants, in their contention that said legislative act 
is void, set forth manv objections thereto and extend some 
of the objections to an imaeinary absurdity, as to what 
may or mav not be lienable under this general title. The 
only question involved in this case is as to whether the 
title of the act is sufficient to include a lien on the ma- 
chinery and stamp mill and appliances, used upon the 
mine in connection therewith. We submit that such ma- 
chinery and stamp mill were properly treated as a part of 
the real estate and belonging to the mine, and the apph- 
ances and tools connected therewith, are, under all of the 
authorities, to be treated as a part thereof, and that said 
machinery and stamp mill, used in connection with said 


mine, could legally be inelnded in the general title pro- 
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viding for a laborers’ Hen upon mines, and that mines and 
machinery used in connection therewith and being a part 
thereof, does not include more than one general subject. 

Marston vs. IInumes, Judge, et al, supra. 

People vs. Briggs, 50 N. Y. 553; 

People vs. Hills, 35 N. Y. 449; 

Tinene vs. Village of Port Chester, 101 N. Y. 20ee 

People vs. Banks, 67 N.Y. 568; 

State vs. Bowers, 14 Ind. 195; 

Wheeler vs. State, 23 Ga. 9; 

Siete: WS. Critreiig 20) aes niteOn 0; 

Railroad Cos Sopeals 11 Pa. St. 420: 

State vs. Gut, 18 Minn. 341; 

Tuttle vs. Strout, 7 Minn. 465. 

The objections to this act, by appellants, that the act 1s 
not complete in itself, but that the same is ambiguous and 
mneertain, are untenable under the general principles of 
statutory construction. 

Northern Commercial Co. vs. United States, supra ; 

Tnited States vs. Union Pacific Railroad Co., 91 0. &. 

2,109, 23 1 eee 

Platt vs. Union Pacific Railroad Co., 99 IT. S. Saas 
25a) Bm ram Bee 

Smith vs. Townsend, 148 U. &. #90, 49%, 13 Sipe 
634, 87 L. Td. 533; 

We submit that the enactinent of a laborers’ len law, 
or the amendment thereof. such as in the case at bar, 
has neyer been held to be retroactive or in violation of 


anv provision of the Constitution or anv amendment there- 
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Of but that such laws have been univer®ally sustained, 
when properly enacted, to the extent of securine a Tien 
against property upon which labor is expended after the 
passace of such act, and that a provision that such Ten 
will attach to the mine, even under Jense. untess the owner 
thereof performs certain acts hv wav of giving notice, does 
not impair any existing rights or take awav his property 
without due process of law. It only imposes the addition- 
al duty that the owner must pav such Jahor to the extent 
of his property, unless he protects himself therefrom be, 
as in this case, filing of record his lease and nostine no- 
tices diselaiming lability, as reqnired in said aet. in three 
conspicuous places vpon the provertyv. settine forth, 
amone other things, the name of the lessees and the hook 
and pave wherein such lease is recorded. This can be no 
violation of the inherent oy constitutional viebts of a les- 
sor. Jt is a reasonable protection for the Inhorer. who 
belongs to a particular class imiversally recoentzed as 
requiring such protection. The imoortrance of such pro- 
tection could not be better iWustrated than im the case at 
bar. Tfere defendant Spnaldine. aecordine to the test 
mony. and during the times involved. onevated said mine, 
and duvine such times defendant Prambanel was nrest- 
dent and prior thereto had heen vice-nresident (Tr. 254 
and 256) of the defendant Reliance Minine: Co... the own- 
er of said claim. Said defendant Prundhbanel nresident 
of defendant company. as aforesaid. was actine as siper- 
intendent and hookkeeaener at said mina (Pre wn Y%8t ana 


296.) That during said times herein involved. said min- 
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ing operations were conducted under an extension. of the 
lease, by resolution of the board of directors of defendant 
company, which lease was not recorded as required” hv 
said aet, and the laborers could not have known ifs con- 
tents without an inquiry not exnected] of them or required 
by law; that if such inquiry had been made. the fact may 
have been disclosed that the lense nnder which said mine 
was being operated, conclusively declares that the consid- 
eration for opening and dereloping said mine is the right 
of the lessees to retain all the cold taken therefrom dur. 
ing the life of said lease for anv extension thereof), Tr 
e253.) 

Therefore, we submit. that the parties to this snif were 
by said lease conclusively bond by their recitals therein, 
and that the court must consider said mine as unopened 
and undeveloped, and that the Jaber expended thereon, for 
which liens are claimed, was development work. That 
the presence of defendant Priusmsbuogh. president of de- 
fendant company. as aforesaid. acting in the capacity of 
superinfendent and beokkeeper in such development ef 
such mine, was certainly eneugh to mislead common. la- 
borers or any ordinary business man. 

Further evidence ef defendant Brumbanel’s dual ¢a- 
pacity. in the premises is disclosed by his verification as 
president of said ReBance Minine Co. of defendant com- 
pany’s Separate answer here. (Tr pp. 228. 22 Ries 
The application of said legislative act is partice! 
arly pertinent under these facts in declaring that “The 


failure of any owner or owners of such property to post 


1] 


the notices above provided for, shall be deemed conclusive 
proof of the consent of such owner or owners, that his 
or their interest in such mine shall be subject to any lien 
filed under the provisions of this act.” 

The trial court adopted this view and found further, as 
maiueer OF fact, that some tine after January 25, 1913, 
which was before any labor was performed for which a 
lien was allowed (to-wit, July 30, 1915), that the siena- 
ture to the notices posted, had been destroyed, as well as 
the word quartz, which had been originally written above 
the printed word placer mining clann, leaving the notices 
unsigned and applicable only to “said placer mining 
Gia . (It: pp. 282, 2538.) While thete is no express 
provision of the statute requiring these notices to be, at ali 
times, maintained as originally posted, vet we contend 
that under the circumstances herein, these notices, during 
the time of the labor in question, were misleading to the 
iaborers, (if they were anything), and that the defendant 
company was bound by such misleading notices, or was 
hound by their insufficiency by the continual daily pres- 
ence of its then president and former vice-president, the 
said Bruimbaueh, (Tr. pp. 234 and 256.) and superimtend- 
ent of said aninine development. Tf such netices were 
pested in three conspicuous places upon the property, as 
claimed by appellants, then said defendant contpany is 
chargeable for the full knowledge of such weatherbeaten 
sdanges, and charecable with full knowledge of thetr con- 
fonts or insufficiency as well as any laborers upon said 
property. (Tr. 234 and 235). 


We submit, therefore, that such notices were insuffi- 
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cient fo relieve the owner of said mine from liability, even 
nnder the lien law existing prior to said act of the terri- 
torial legislature; and, if that be true, the hens claimed 
nerenn, are valid under the old law. 

It is not contended by appellants that anv of said no- 
tices comphed with the requirements of the legislative 
act. Thev fail to state “the name or names of the lessee 
or lessees, or other person or persons other than the own- 
er operating said property’, efe.: and it 1s conceded that 
neither the lease under which said mining: property was 
heing developed. or the exteusion thereof, was placed 
of record as required by Sec. 3 of said legislative act. 

We subinit that the legislative act in question deals with 
only one subject, to-wit, the subiect of Hens of laborers 
and material men npon mines and such other properties 
as are reasonably connected therewith or belonging there- 
to, as disclosed by the context of the act, and that, even if 
the act itself does deal with property not properly in- 
cluded in the title, the aet would only be void as to such 
property not belonging or connected with the mines. Any 
other construction would mean the failure of the princi- 
pal object and levislative intent of the Alaska legislature. 
If the obiections made by appellants, as disclosed on pages 
30 and 381 of their brief, are well taken. it would mean 
almost an endless amevnt of legislation by the passage of 
a separate lien Jaw act for each particular class, kind, 
or description of property vpon which a laborer cond 
have a Hien: and bv the passage of a separate Ten law act 


for each particular class. kind. or description of property 


ie 


upon whieh a material man could have a lien; and that 


according to appellants’ contention herein, each of said in- 
numerable and separate acts should contain statutory 


provisions for the enforcement and foreclosure of each of 
said liens. 

We submit that the logical and proper interpretation 
of this act under the law is, that it relates to one subject 
(general subject), which is reasonably expressed in its 
title. 

The fact that the legislative act in question does not 
provide for the filing of the lien, or the time within whieh 
the same should be filed, is no bar in this case. for the 
reason that said lien was filed within thirtv davs. as 
provided by the old lien law, and there has never been 
any contention that thirty davs is an unreasonable time 
within which to file the same. The act contemplates the 
filing of a lien, because it refers to such lien. 

The obiection that the act dees not nrovide the manner 
of enforcing or forclosine the lien. is not well taken. first. 
because the old act. provides therefor: secondly. the trial 
eourt had original, weneral and eauity jurisdiction with 
full and inherent power to enforce and foreclose such 
hens; thirdly. the statute of Alaska provides an adeqnate 
method for the foreclosure of Hens. Chan. 42 See. 1221, 
etc.. Comp. Laws of Alaska. Tf the conrt disaevrees with 
appellee’s contention and holds that the act is insufficient 
to cover the stamp mill and machinery. or that the same 
is personal pronertv. and not beloneine to the mine: the 
act. nevertheless, shanld he nvheld. we snhmit. to the 


extent of maintaining onr liens against the mine and that 
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the judgement could be modified accordingly. 

We suggest further that the question as to whether a 
lien under said legislative act should be held to be prior 
to a morteage lien of prior date. for the want of posting 
notices does not come within the scope of this contro- 
versv; and that there is no question herein mvolving the 
priority of liens. It is further sugeested that it is im- 
material for the purpose of determining this case, whether 
under the act a valid len can be created or enforeed 
against the gold extracted from the mine. “if such gold, 
in good faith, in due course of business, is sold, for full 
valne to a banker or merchant or used as a medium of ex- 
change, or delivered to the post office or express office for 
transportation’, as appellants frirously sugeest. pp a6. 
and 37 of their brief. Appellee apoligizes for taking no- 
tice of such absurdities. 

The objection of appeliants that the said act of the 
legislature imposes additional duties on the lessor and 
thereby divests it of rights alreadv vested, is not well 
taken. Tf the argmnent and law cited on pages 50 to ds, 
hoth inclusive, of appellants’ brief, are applicable to the 
case at bar, then we submit that, to enact anv labor Wien 
law bv any legislature, would be to impair the obligation 
of contract and take property without due process of 
lnw, and would be void as to all persons having acquired 
property, hy deed or otherwise, prior to the passage of 
Se era 

Answetine pp. 67, 68 and 69 of appellants” bret, ye 


admit that the three notices posted were “durable, be- 


be 


ing printed on cloth, and not susceptible of being quickly 
faded or obliterated by the action of the elements, and 
that they remained permanently posted.” But we again 
call attention to the evidence and finding of the court 
that the word placer mine was originally marked but with 
pen and ink and the word quarts written with pen and 
ink above the word placer, and that the name of the 
owner of the property was also written on said cloth no- 
tices in ink, and that all of said writing was soon obliter- 
ated by the weather; thus leaving permanently printed 
upon sail cloth notices the information, that the under- 
siened, (nobody, because the signature had been elimin- 
ated), would not be responsible for any debts meurred 
by laymen now operating upon said placer clatin, 

We beheve the court, by reason of former litigation, 
and from general information, will not only take judicial 
notice, but has actual notice that the Tanana Valley, from 
& mining standpoint, is almost entirely placer, and par- 
ticularly Dome Creek and the vicinity of the mine im 
question. We deem it unnecessary to quote Cook et al vs. 
Klonos, et al, and other important cases heretofore con- 
sidered by this court. The assertion made by appellants 
on page 6S of said brief, that “the plaintiff and his assign- 
ors, knew the name of the lessee, for they alleged 
it in their liens and complaint, hence what further 
information did they desire?” is not im accordance 
mau the ficts. {fn atl of the amuerous liens filed here- 
in. as well as in the complaint, plaintiff, and his assien- 
ors of said liens, allezed that the defendants Spalding 


and Brumbaueh were operating said mine as lessees). 
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Tt is, therefore, probable that the laborers relied for their 
wages upon holding the property, by reason of the non- 
comphance with the legislative act upon the part of de- 
fendant company, or, upon their belief that the mine was 
heine worked by defendant company, by its president. de- 
fendant Brumbaugh, who was superintendent of said mine, 
or that thev relied upon holding defendant Brumbaugh, 
as one of the lessees, who is presumed to be solvent. 

We desire to further call the court’s attention to the 
fact that the plaintiff below and his assignors, alleged in 
their several elains of lien, that said mine was beine ou- 
erated by defendnts Spalding and Brumbaugh under a 
ten vears’ lease, dated June 9, 1913. and recorded in Vol. 
5 of Leases, page 498 of the records of Fairbanks Precinct, 
and claimed liens upon two stamp mills, one of which 
was located upon the mine, near the working shaft. and 
the other stamp mill was sitnate about one-fourth mile 
from said mine, (Tr. “Exhibit A* to “Exhibit iia 
103 to 194, hotl inelusive.) It is, therefore. cleareisies 
the laborers were again misled particularly by the con- 
duct of defendants. by relvine unon said Jease as affect- 
ing their rights, because at the trial defendants proved that 
said recorded lease was made subiect to all prior existing 
Jeases, and that said operations were not conducted under 
the same, (which covered the entire mine). (Tr. pp. 
288 to 245, both inclusive). But that a small portion of 
said mine was being developed under an extension of a 
certain lease dated Mav 13, 1912, which was not recorded, 
and which provided for no rovalty. and the objetts of 


which, and the consideration therefor, was for the sole 
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purpose of openine and developing said property. (Tr. 
pp. 251 to 256, both inclusive.) Under said proof, the 
laborers were certainly misled by reason of the failure to 
record the true lease under which said work was being 
conducted, as required by said legislative act. The ef- 
fect of such secret so well kept by defendants below, was 
to enable them to argue to the court that claimants could 
not have any Hien upon said mine, except that portion 
covered by their secret lease, to-wit, 300 feet long by 100 
feet deep. In other words, that if they were entitled to a 
Hien, if is only a Hen, upon the hole or vacancy caused by 
defendants’ working. The court below did not agree with 
such contention of defendants below and allowed the Hens 
upon the entire mine, according to the provisions of said 
legislature. 

We call the court’s attention to the further fact that 
the court allowed a lien only upon the stamp mill and 
machinery upon said mine and as belonging thereto, and 
refused a lien upon the stamp iill not situated upon the 
mine; this upon the theory that the stamp mill and ma- 
chinerv was a part of the real estate and belonged to 
the mine. (Tr. pp. 300 to 303, both inclusive). 

The only expression of the Supreme Court, which has 
come within our notice, concerning the validity of the leg- 
islative acts of the Alaska legislature, is in the case of 
te United States vs. John W. Wigger, Vol. 35, No. 3 
Si. st. Rep. p. 42 (Jan. 1, 1915). which case upholds 
the act considered therein. 

Appellants complain of the impossibility contained in 


mie courts Finding No. XII, that John Curry performed 
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thirty-eight days labor between September 80th and Oc- 
tober Sth, 19135. This, of course, is a typographical error 
and should have read, September Ist instead of Septeim- 
her 30th, which is disclosed in Cutty’s hen (rj 
Had Counsel called the court’s attention to said typo- 
graphical error the court would, undoubtedly, have cor- 
rected the same. It is a harmless error and too late to 
raise such objection for the first time in the appellate 
Gantt | 

Taylor vs. Williams, 2 Colo. App. Rep. 559, 31 Pac. 

D504, 506. . 

There ave a number of objections made in appellants’ 
brief which counsel deems unnecessary to answer, for the 
reason that it is self-evident that such objections are not 
well taken. 

We respectfully submit that the decree, from which this 
appeal has been taken, should be sustained and the case 
affirmed. 

MORTON E. STEVENS 


Attorney for Appellee 


